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Cuba, U.S. in Custody Battle Over Six-Year-Old Immigrant
by LADB Staff
Category/Department: Cuba
Published: 1999-12-23
Two weeks before Cuban and US delegations met in Havana to review operations under the 1994
and 1995 migration accords, a fierce battle erupted between the two nations regarding who was to
retain custody of a Cuban child rescued at sea Nov. 25. Relatives in Miami asked for custody of the
child, who quickly became a symbol of exile opposition to Cuban President Fidel Castro. The case
also spotlighted ambiguities in US practices of immigration laws as they apply to Cubans, as did
demands for deportation by Cuban hostage- takers in a Louisiana jail.
Elian Gonzalez, then five years old, was one of three survivors after their leaky boat capsized off the
Florida coast. Among the ten who died were Elian's mother Elizabet Gonzalez and her boyfriend
Lazaro Munero. Elian's divorced parents had joint custody of the boy, but the mother illegally took
him out of Cuba without the father's permission.
The Border Patrol said the 13 on board the vessel were being smuggled by a Cuban exile living in
Florida. News accounts differ on whether the smuggler was Munero or someone else. The two adult
survivors said they each paid US$1,000 to make the trip.
Fishermen found Elian clinging to an inner tube and turned him over to the US Coast Guard.
He was taken to a hospital in Hollywood, Florida, and then released by the Immigration and
Naturalization Service (INS) to the custody of the Miami relatives. A crucial issue is whether the
US had an obligation to return Elian to Cuba. Under the 1995 accord, he would normally have been
repatriated since he did not make it to dry land.
Instead, INS spokesman Daniel Kane said Elian would be eligible to seek residence in the US under
the 1966 Cuban Adjustment Act. As a Cuban undocumented immigrant, he is exempted from
deportation and permitted, after the lapse of one year, to seek permanent-residence status.
Meanwhile, Kane said, the decision on custody would be made by Florida courts. Relatives seek
custody and political asylum The strategy of Cuban exile groups and politicians supporting the
Miami relatives' bid for custody is to press for political asylum. Meanwhile, custody should go to
the Miami relatives, they argued, because of the greater political freedom and material abundance
in the US. A legal team hired by the family petitioned the INS for political asylum on Elian's behalf
Dec. 10.
Political asylum implies that Elian, who turned six in Miami, would have to claim that he would face
persecution should he be returned to Cuba. One lawyer, Roger Bernstein, said the petition could
prevent the government from repatriating Elian. "We are very confident he [Elian] will be given a
full opportunity to explain why he fears returning to Cuba," Bernstein said. Another lawyer, Spencer
Eig, said, "In this case, to send Elian back to the situation in Cuba could be so horrifying, it could
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cause such danger, potential of persecution, that although it is hard for his father, and I feel for his
father, the best thing for Elian is that his father continue to sacrifice."
The father accused his Miami relatives of holding Elian hostage, and he rejected suggestions that he
move to Miami as a way to solve the problem.

Cuba blames US law for migration dilemma
The Cuban Foreign Ministry blamed the Cuban Adjustment Act for the Nov. 25 deaths "because of
the senseless way that illegal immigration is promoted, stimulated, and rewarded." The ministry's
view is that the Cuban Adjustment Act and the wet-feet/dry-feet rule which allows illegals who
reach dry land to apply for parole and residence encourages illegal emigration from Cuba.
While the migratory accords are intended to discourage people like Elizabet Gonzalez from
sailing to Florida, the Cuban Adjustment Act and the money supplied to smugglers by Miami
relatives encourages them to try. But Kane said Cubans leave because of the political and economic
conditions on the island. He said the US is firm in its resolve to promote orderly and legal
emigration and that "we urge Cubans not to emigrate illegally to the United States."
Meanwhile, the White House tried to stay out of the controversy, leaving resolution to the Florida
courts while stressing that the US hoped to have another successful biannual discussion on the
migratory accords Dec. 13.

INS steps in
President Bill Clinton signaled a change in the administration's position when his remarks at a Dec.
8 press conference seemed sympathetic to the father. In a swing through Florida, Clinton refused to
side with the Cuban American National Foundation (CANF) and other exile groups pressing him to
intervene to keep Elian in Miami. By Dec. 9, the INS had abruptly altered course, taking the case out
of the Florida courts and starting a process within the INS to administratively determine custody.
INS Commissioner Doris Meissner said Elian's father had the presumptive right of custody but that
the INS would "create an opportunity for others who have a legitimate legal interest in this child
to also make those issues known to us." The INS sent Juan Gonzalez a letter laying out the steps he
needed to take to get custody. The letter sought proof from Gonzalez that he was the boy's father,
that he was fit to have custody, and that he was willing to meet with INS officers in Cuba.
On Dec. 9, Meissner told Ted Koppel on ABC's Nightline that the INS would decide the issue of
custody, because "we know a little more now than we knew last week." Since no one doubted who
the father was, Koppel asked Meissner what new information had led to the shift. Meissner said,
"We have a letter now from the person that says he's the father of the child, and so that gives us
the basis for following up and trying to determine whether he, indeed, is the father, whether he
legitimately can speak on behalf of this child....And so we have sent the father a letter and we have
told him what he needs to show us in order for us to verify what's being said."
On Dec. 13, Juan Gonzalez met with INS officials in his hometown of Cardenas, east of Havana, and
provided them documents, family videos, and a letter from Elian's school to back up his parental
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claim. To date, the State Department and INS have made no decision, but Attorney General Janet
Reno said the process should be finished by year's end. Custody becomes political issue In the
outpouring of press accounts and exile statements, politics entered the case as some of its basic
elements became muddled. The Financial Times referred to Elian as an orphan.
The Daily Telegraph of London described him as the "boy who escaped Castro." USA Today said
Elian was a "tool of Fidel Castro in his successful 40-year-long campaign of taunting the USA."
Attorney Spencer Eig said, "[Elian] is perhaps the last hero in the 20th century battle against
totalitarianism." Republican presidential candidate Sen. John McCain said the father should come to
the US because he lives in an "oppressive and totalitarian" country.
A group of five senators led by Majority Leader Trent Lott (R-MS) and Connie Mack (R-FL)
proposed giving Elian US citizenship through a congressional private relief act. "We want to slow
down, let cooler heads prevail, and make sure the process is fair," said Mack. An analysis by Reuters
interpreted government-organized mass rallies in Cuba as part of Castro's scheme to politicize the
case. The report quoted foreign diplomats in Havana as saying Castro seized upon the case to shore
up his domestic standing after Latin American leaders at the November Ibero- American Summit
chastised him for Cuba's lack of democracy and its human rights record (see NotiCen, 1999-12-09).
In response, Ricardo Alarcon, president of the Cuban National Assembly, said, "It was transformed
into a political issue the very first day by the USA." However resolved, the case has created new
Cuba-US tensions at a time when the Clinton administration wants cooperation from Cuba on antinarcotics operations and the migratory accords.
The Elian affair also raises questions about the future credibility of CANF, as critics ask if the
organization overplayed its hand by promoting Elian as an anti-Castro icon. Castro, several US
newspapers, as well as some moderate exile groups were incensed by what they saw as efforts
in Miami to associate Elian with the anti-Castro cause. They cited as examples a poster CANF
distributed showing Elian entering the hospital on a gurney. The caption read, "Another child victim
of Fidel Castro."
The Miami relatives took Elian on a much-publicized visit to Disney World accompanied by police
and photographers. He was photographed with a toy plane that had the words Hermanos al
Rescate on it, recalling the exile group whose planes were shot down by Cuban jet fighters in 1996
(see NotiSur, 1996-03- 01). Despite strong opinion among many exiles in South Florida opposing
repatriation, the issue has exposed disagreements within the exile community. The South Florida
newspaper Sun- Sentinel reported that some moderate exiles think the relatives are profiting from
Elian and have given up their jobs to manage him. "The family looked very poor and modest when
the boy first got here; they don't anymore," said Andres Gomez, leader of the Antonio Maceo
Brigade, which favors repatriation. "Someone is throwing money at the family."

Migratory talks held while Elian controversy rages
Elian apparently was a sticking point in the Dec. 13 migratory talks between a Cuban team led by
Alarcon and a US delegation headed by William Brownfield, deputy assistant secretary of state.
Alarcon said they discussed the case, but the State Department said the talks were confidential and
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gave no details. The State Department said it refused a Cuban request to hold another meeting next
month. Alarcon and Brownfield said both countries are still committed to the accords. The two sides
agreed, as in past talks, that the increase in smuggling of illegals was a major problem, but disagreed
on the cause of smuggling.

Cuban inmates riot in Louisiana prison
In a related case, Cuban inmates in the St. Martin Parish Jail in Louisiana intensified the public
scrutiny of US immigration practices. Holding several hostages for six days, Cuban prisoners
demanded to be released and deported. They surrendered Dec. 18 after federal authorities struck a
deal with Cuba permitting them to be repatriated.
The men, some of whom had completed their sentences on criminal charges, were being held
indefinitely by the INS because Cuba refused to take them. Some 2,500 other Cubans are in jail
under the same circumstances. Six Cuban prisoners included in the deal arrived in Cuba Dec.
21. The State Department said Castro's concession had no connection with the Elian Gonzalez
case. [Sources: ABC news, 11/29/99; The Atlanta Journal and Constitution, NBC news, 11/30/99;
Granma (Cuba), 12/03/99; Excelsior (Mexico), 12/05/99; State Department press release, 12/07/99;
The Christian Science Monitor, 12/07/99, 12/08/99; Notimex, 11/29/99, 12/07/99, 12/08/99; Reuters,
11/29/99, 11/30/99, 12/06/99, 12/09/99; ABC News Nightline, 12/03/99, 12/09/99; USA Today, State
Department daily briefing, 12/10/99; Diario de las Americas (New York), United Press International,
12/11/99; The New York Times, 11/30/99, 12/08/99, 12/10/99, 12/12/99; The Daily Telegraph (London),
12/13/99; El Nuevo Herald (Miami), 12/14/99; Associated Press, 11/29/99, 12/07/99, 12/09/99, 12/10/99,
12/12/99, 12/13/99, 12/14/99; The Los Angeles Times, 11/30/99, 12/01/99, 12/10/99, 12/14/99, Financial
Times (London), 12/14/99; MSNBC, 12/15/99; The Miami Herald, 12/08/99, 12/14/99, 12/15/99;
Spanish News Service EFE, 12/01/99, 12/16/99; The Washington Post, 12/16/99; Sun- Sentinel
(Florida), 11/12/99, 12/16/99; The Times Picayune (New Orleans), 12/19/99; Newsweek, 12/20/99;
Agence France- Presse, 11/30/99, 12/21/99]
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